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INTRODUCTION

The Law Institute of Victoria (LIV) is Victoria’s peak body for lawyers and those who work with them in the legal sector, representing over 16,000 members.
This submission has been prepared by the LIV’s Criminal Law Section, which is comprised of over 2,000 lawyers practising in Criminal Law.
Our members have had a long history of advocating on legal aid issues including calling for additional government funding. In 2013, the LIV sought to intervene in two criminal trials on the basis that quality representation was being compromised due to funding cuts, that it involved a matter of public interest affecting the administration of justice in Victoria. As established by the Court of Appeal in Chaouk
 instructing solicitors are fundamental to a fair trial.
The LIV is committed to continuing professional development and is a major service provider in the provision of ongoing training and development of the legal profession, whether they are private practitioners, government lawyers or lawyers who work at organisations created by statute such as Victoria Legal Aid. The LIV naturally supports any attempt by participants within the criminal justice system seeking to challenge and improve existing professional standards where an appropriate need is identified.

Finding ways to reduce the duration and delays in criminal trials has been a focus of law reform within the criminal justice system in recent years. We acknowledge that there are presently issues with the current system and the LIV has and will continue to play an active role in all forums committed to this purpose.
The LIV commends any effort to improve our criminal justice system. However, despite the stated intention of VLA to deliver higher quality trials in this state, it is our concern that its primary objective is to alter the service delivery model in order to save costs. This will be to the detriment of accused persons. We submit that many of the proposals put forward by VLA will actually increase costs and lead to poorer quality trials, unjust outcomes and aborted trials. This has a flow on effect of costs being incurred at other stages by way of appeals and unnecessary retrials. The proposed re-direction of criminal defence work in-house, for example, raises alarming issues of conflict and has the potential to result in aborted trials. To avoid such problems, VLA must first consider what constitutes a ‘high quality criminal trial’. In the section below entitled “The Archetypal Trial” we provide an outline of what the LIV considers this to be.
The LIV supports a number of the options put forward by VLA in its consultation paper as being genuine suggestions for improving the quality of criminal trials. Further, the LIV acknowledges that current changes being implemented to the section 29A panel in conjunction with continued quality assurance exercises, such as regular auditing and compliance checks, will assist in delivering higher quality trials in this state.
The LIV is and will remain committed to delivering high quality trials in this state. The LIV will continue to work with any organisation that is also committed to this purpose. We are also committed to ensuring that accused persons continue to be afforded a choice in representation and that criminal defence work is undertaken in a cost effective manner.

EXECUTIVE SUMMARY
The Executive Summary of the Consultation Paper has identified the following issues (summarised) noting that VLA cites these reasons as the motivation for this consultation:

1. Reducing delay and trial duration;

2. VLA funds 80% of trials;

3. Ensuring that professional fees are allocated at the correct stages of matters;

4. Issues facing the court in case management and the reduction of long delays in trials;

5. A consultation of stakeholders which identified the need for systemic improvements.
Our submission will focus on the following key issues:

1. The LIV is concerned that the underlying premise of the consultation paper appears to read as a cost-saving exercise as opposed to a genuine endeavour to deliver ‘high quality criminal trials’.
2. The options provided – particularly the re-direction of trial work in-house – has the potential to impact on the choice of an accused person to defend their case with quality representation. It will also impact negatively on the system as a whole. The proposed expansion of the Public Defender Unit (PDU) raises alarming ethical issues, notably issues of conflict. Trials will be aborted more regularly if VLA acts for more than one co-accused. 
3. Our view of what it is to deliver a high quality criminal trial – the archetypal example - in order to demonstrate that most of the options provided by VLA will reduce the quality of trials rather than improve them.

4. The LIV considers high quality is achieved through qualifications, accreditation, experience and regular audits. We acknowledge current VLA initiatives, particularly recent changes to panel membership and certification, as positive efforts to improve trial quality. The newly introduced pre-requisites to panel membership ensure that private practitioners are well equipped, skilled, tested and resourced to manage trials. Regular auditing mechanisms will ensure that quality is maintained. The LIV expects that these initiatives will have a positive impact on the system. 

5. There is no evidence to support the proposition that VLA will deliver higher quality criminal trials by making changes such as re-directing criminal defence work in-house and expanding its PDU. 
6. The 1994 Government Review of the Delivery of Legal Aid Services in Victoria
 includes some relevant findings and recommendations which do not seem to have been addressed by VLA in the 20 years since its release. We submit that these issues are particularly relevant in the scope of this current consultation, including: 

a) A lack of evidence to support the claim that VLA services are more cost effective than those of the private sector;

b) The right of accused persons to engage the solicitor of their choice; and

c) That VLA should not have a monopoly in the provision of legal services in any area and should actively encourage participation by the private profession.

7. 
Various endemic issues identified by VLA are clearly systemic such as uncertainty of trial dates and loss of counsel. The LIV submits that a collaborative effort between all relevant stakeholders in the justice system is fundamental in addressing these problems. It is not productive to lay blame or fault on any particular group or stakeholder within the justice system.
8. 
The LIV proposes there are other ways and means of establishing cost effective quality trials, such as certificates of readiness, expansion of sentencing indication mechanisms and increased collaboration between all stakeholders within the justice system.
We address all of these issues throughout this submission.
The Archetypal Trial
The LIV submits that there are several key elements involved in the delivery of a high quality trial from an instructor’s perspective. We outline these below:
· Conferences held either by phone or in person pre-interview including provision of advice with respect to interview and ancillary matters.

· Ensure funding is in place at each step of the matter. This will invariably involve arranging for funding and related proof of means requirements, undertaking billing, seeking funding for further stages, obtaining funding for experts as required and ensuring the court is informed of any issues with regard to funding or other matters that may cause difficulties with the progress of the matter. 
· Appearing at the filing hearing (presently unfunded) which may include providing input into the court mandated checklist, conducting a bail application and where required drawing the court’s attention to custody management issues.

· Perusal and analysis of the hand-up brief and any other relevant material outside the brief. This may include additional material sought from police, material provided by or on behalf of the client or conducting a view of the scene.

· Liaising with family and potential defence witnesses upon listening to the recorded interview.
· Telephone discussion with the OPP
 and, if appropriate, making an offer in writing.

· If counsel is to be briefed for committal or trial, then a conference with counsel is held.
 

· Preparation of the case direction notice. If the matter is proceeding to committal this will invariably involve seeking leave to cross examine witnesses and seeking disclosure of additional material.

· Appearing at the committal mention. This will normally also involve a conference with the client before and after the committal mention date to ensure that they understand their rights and the matters involved in the progression of their case.

· If counsel is to be briefed, commencing preparation of the brief to counsel. Arranging for a conference/s between client and counsel with the instructor present. 

· Commence pre-committal follow up. In almost all cases the prosecutor who appears at committal is not allocated until very close to the committal date. It is often useful to engage in direct discussions with that person once they are allocated/briefed.

· If counsel is to be briefed, conferring with counsel in relation to the upcoming committal and other personal issues that may arise on behalf of the client. 
· If the solicitor appears at committal, preparation will also include reading the material multiple times, conducting a view, preparing outlines for cross examination and where appropriate or required preparing legal submissions.
· Post committal – Appearing at the 24 hour initial directions hearing (IDH).
· If Counsel appeared at committal, hold another conference with counsel as to how the committal ran and discuss next steps (as practitioners are presently not funded to instruct committals). 
· In the period between the IDH and the trial - examination and review of the depositions; preparation of brief to counsel; ongoing discussions with the Crown and counsel in relation to prospects of resolution; edits of interviews, telephone intercepts and undercover or covert recordings; and checking edited transcript and audio materials. There will also be regular phone and in person conferences held with the client and counsel.
· Where required there will also be conferences with potential defence witnesses and the issuing of subpoenas and/or FOI requests.

· Appearing on applications for release of material. Examination of that material.

· Further conferences with client and counsel in relation to different materials revealed throughout the course of the matter.

· Research and consideration of legal issues including admissibility of evidence, directions to be given pursuant to the Jury Directions Act 2013 and possible ‘no case’ or Prasaad
 submissions.

· Discussion with counsel in relation to case strategy and defence response.
· Ensuring counsel (be they a solicitor advocate or a barrister) appears at the final directions hearing (FDH). 

· Assist in preparing and filing of any written submissions relating to pre-trial matters.
· Jury empanelment. This can be a time consuming process.
 

· Throughout the trial, the instructor will be required to obtain instructions continuously, such as liaising with family and witnesses, collating documents, analysing material including transcripts and assisting with cross examination.

· Upon the verdict, if the client is found guilty, explaining to the client what flows from the finding of guilt, commencing preparation for the plea hearing and explaining to the client that the instructor is not funded to be present at the plea hearing.

· Following sentence discussions are held concerning appeal prospects and mechanisms.
RESPONSE TO OPTIONS 

Pre-committal

Option 1: That the available pre-committal fee be amended to require a practitioner to prepare a documented analysis of the hand-up brief and formulation of a case strategy. 

The LIV does not support the introduction of this option. Practitioners already complete a similar exercise by filing a case direction notice with the Court. The extra requirement to document analysis will be repetitive and unproductive. It is further noted that the case direction notice can be reviewed by auditors when undertaking quality assurance exercises.

From a forensic case management viewpoint, the defence case at the pre-committal stage is fluid. The case strategy often changes and evolves, particularly once a committal has been conducted. Documentation of the nature proposed at this early stage may in fact lead to greater conflicts and ethical issues arising as the matter progresses; giving rise to the necessity to change practitioners which will increase costs and result in delays as new practitioners become familiar with the matter. 
Committal

Option 2: That Victoria Legal Aid more heavily scrutinise whether there is a ‘strong likelihood’ that a benefit will result from representation at contested committal. 

The LIV does not support the introduction of this option. This option is based on an assumption that there is little forensic benefit in the committal process. Further, much like the newly introduced summary crime guideline - which only permits representation in circumstances where an accused person is “likely” to receive a term of imprisonment - it is obviously restrictive and will further reduce access to justice for accused persons in this state. The determination of what VLA considers to be a ‘strong likelihood’ is arbitrary and may lead to situations where committals which should have run on a contested basis are not, leading to clients losing the crucial benefit of a committal. 

It is in our members’ experience that witnesses sometimes say things which may be prejudicial and without probative value, leading to evidence which may result in the loss of juries and increase the overall costs as a whole. We also submit that there is often a much clearer foundation of a case found in committal transcripts.
Additionally, the LIV is concerned that a reduction in the funding of committals is a false economy arguably reducing the quality of trials as counsel cannot make all necessary forensic and evidentiary decisions until after 'Basha' enquiries.
 This will represent a higher cost to VLA as counsel's trial fees are higher at trial than at committal stage. Such a proposal may also lead to increased trial duration, delays in the empanelment of a jury and ill-considered judgement calls made by counsel in the running of the trial, which would otherwise have been made in the time preparing for trial post committal.  

Option 3: That Victoria Legal Aid sets expectations as to the content of the brief to appear at the contested committal, including a description of the case strategy and the purpose of having the committal (e.g. whether it is intended to lay the groundwork for resolution, narrow the issues for trial, seek discharge or achieve a summary hearing). 

The LIV does not support the introduction of this option. Requiring certain content to be in each brief that is prepared is to place form over substance. It also ignores the ongoing communications between an instructor and counsel and fails to have regard to the difference in briefs prepared for different counsel. For example, an experienced counsel generally requires less information and prefers a brief memo stating the purpose/s of the committal.
Post-committal

Option 4: Victoria Legal Aid remove, or reduce, the post committal negotiation fee. 

The LIV supports the introduction of this option. The LIV submits that the post-committal negotiation fee could be removed in light of the IDH process.

Option 5: Victoria Legal Aid remove the fee for sentencing indications. 
The LIV does not support the introduction of this option. Sentencing indication hearings are an effective and efficient hearing in circumstances where there is a genuine prospect of resolution. The cost of the fee is justified in circumstances where an accused person accepts an indication given and substantial costs will be saved if a trial is avoided. From the viewpoint of higher quality trials, sentencing indications will often bring an accused person to justice more efficiently and assist in the reduction of systemic delay. 

Option 6: Victoria Legal Aid require more information from practitioners when completing an existing post-committal checklist, including an explanation as to the extent to which the committal narrowed the issues for trial, assisted in resolving the case or otherwise advanced trial preparation. 

The LIV does not support the introduction of this option. An extended post-committal checklist is unnecessary in light of the IDH process in the County Court. The IDH process involves an interventionist bench seeking justification of the issues before a matter is allocated a trial date. Where appropriate, matters are adjourned to enable resolution discussions. In jurisdictions which do not have the IDH, we submit that the existing post-committal checklist is sufficient to provide VLA with the necessary information regarding the negotiations undertaken.
Pre-trial 
Option 7: Where a case resolves at or before first directions hearing, an additional payment to be made available to the solicitor to recognise the effort involved in negotiation. A higher fee could be applied where resolution occurs at or before committal mention, if it can be demonstrated that significant negotiations occurred in order to achieve resolution. 
The LIV supports the introduction of this option. However, it should be noted that most of the time it is not the defence practitioner who is the barrier to resolution. Defence practitioners are required to act on instructions held in the best interest of their clients while also having regard to their duty to the court. This can be a difficult exercise. Bearing this in mind the cost benefits derived from an early resolution should never take precedence over a practitioner’s obligation to their client and the court.
At trial 
Option 8: Victoria Legal Aid to require practitioners to explain why a trial resolved on or after the first day of trial, prior to approving payment for trial days prior to the resolution. 

The LIV does not support the introduction of this option. The LIV submits that this option is based on the assumption that trials do not resolve until this point due to some failure on the part of an accused person’s legal representative. In reality there are a number of reasons why some trials do not resolve until this stage including but not limited to issues such as complex clients, additional evidence being served at the last minute, change of counsel on either side, an unreliable witness. and the Crown finally electing to accept a pre-committal offer. 

Additionally, it is an unnecessary compliance burden which will not save costs or improve quality. 

The LIV is also concerned that it may, in some instances, place practitioners in an invidious ethical position: to require justification before payment would place significant pressure on practitioners to avoid resolving a matter on the first day of or during the course of a trial in circumstances where they will not necessarily be acting in the best interests of the client.

Phases of an indictable crime case

Option 9: To structure fees (other than bail application fees) and approvals around phases of an indictable crime case rather than around court events. 

Initial phase –The solicitor’s preparation fee becomes a case analysis fee with the brief analysis and resulting case strategy documented, including, whether there is a defence with merit, whether there is no defence and the client was advised to plead guilty, whether there is an opportunity to negotiate a resolution or whether further information is required (and if so what) before a case strategy can be finalised. This phase could incorporate the fee for a Form 32 and committal mention. 
For plea – This phase would follow where a plea is to be entered. It would include funding to prepare and appear at the plea. 
Committal – This phase to include contested committal, post committal negotiation, first directions hearing and sentence indication hearing. A grant of legal assistance would be contingent on certification of merit (noting s24(2) of the Legal Aid Act arising from the documented case analysis, including justification for the funding of a contested committal hearing. 
For trial – This phase would include funding to prepare for the trial and appear at trial. A grant of legal assistance would be contingent on further certification of merit (noting s24(2) of the Legal Aid Act) arising from a revised and documented case strategy including how the issues have been refined since committal. 

The LIV does not support this option and suggests that it has little to do with quality improvement. We submit that costing based on court events is a simpler and fairer regime. Some matters are straight-forward requiring less court appearances while others may justify multiple events which are necessary to ensure a quality trial. 
Continuity of representation

Option 10: Victoria Legal Aid to enforce an ongoing requirement that the assigned lawyer or counsel must inform us where they form the view that: 

· there is no longer merit in the accused’s defence; or 

· the accused is refusing to make a reasonable concession in relation to the issues in the trial where such refusal has the effect of significantly increasing the required duration of the trial. 
The LIV does not support this option. Practitioners have professional duties to the court and their client. The implementation of this option would impact substantially on these duties. Further still it is likely to have the greatest impact on vulnerable and difficult clients as they are the most likely to make poor decisions and provide challenging instructions. 
Option 11: Victoria Legal Aid remove the 20% uplift fee, or restrict it to only be available if counsel appeared at the contested committal (rather than the first directions hearing). 

The LIV are supportive of this option.

Option 12: Introduce changes to the eligibility guidelines and fee structures for Melbourne based trials to require the following: 

· A trial brief to be provided to counsel no later than 14 days before the defence response is due to be filed, and where possible, earlier. 
The LIV submit that while this is ideal, the practical reality is that it does not always occur for a number of reasons beyond the control of defence practitioners

· The trial brief to reflect the defence response, final directions hearing, trial and advice on appeal. 

The LIV submits that this already occurs in practice.

· Compliance with section 249 of the Criminal Procedure Act 2009 (Vic).
The LIV welcomes this proposal and invites the court to ensure that counsel (be they members of the profession or the Bar) comply with section 249 of the Criminal Procedure Act 2009 (Vic).
· The solicitor to notify of the return of any trial brief to Victoria Legal Aid. 

The LIV submits that this option does not promote practitioners working collaboratively with counsel. 

· Return of a trial brief disentitles the barrister from receiving the preparation fee (or a proportion of the fee), defence response or final directions hearing fee.
The LIV submits that this proposal should be considered on a case by case basis, rather than being applied on each occasion a brief is returned. There may be genuine reasons for the return of a trial brief and in some circumstances it may be appropriate to remunerate counsel for preparation undertaken. The LIV suggests that VLA could introduce a return of brief checklist for counsel to complete, justifying their payment for preparation where they return the brief. This would also remove the administrative burden on practitioners in having to again apply for preparation for a new counsel. 
· A returned trial brief to be provided to Victoria Legal Aid to be allocated to a public defender (if available).
The LIV does not support this option. We submit that a part of a practitioner’s responsibility during a trial is the appropriate ‘matching’ of a barrister with the client. Removing this discretion unduly fetters proper representation of an accused person and will reduce the quality of trials rather than enhance them. 

Option 13: Impose a condition on the grant of legal assistance requiring the same counsel briefed in a trial that has been adjourned to be re-briefed if he or she is available.
The LIV notes that in practice this occurs subject to matters beyond the control of the practitioners. 
Option 14: Where the same counsel cannot be briefed, the trial brief should be provided to Victoria Legal Aid for allocation to a public defender (if available) or allocation by Victoria Legal Aid to a member of the private bar. 

The LIV does not support this option. As submitted in option 12, removing a practitioner’s discretion as to whom to brief unduly fetters individualised representation of an accused person and will reduce rather than enhance the quality of trials in this state. 
The 1994 Government Review of the Delivery of Legal Aid Services in Victoria
 made observations relevant to this proposal in relation to the practice of handling indictable matters in-house:

“The right of a client to nominate a legal representative of his or her choice and assignment of that matter must be preserved….Guidelines which recognise the desirability of enabling officers of the LACV to utilise and develop their expertise and maintain their professional standards by conducting litigation and doing all kinds of professional legal work appear to us to have assumed a greater level of importance in the allocation of work in the area of indictable crime than freedom of choice…..In any event, notwithstanding the issue of choice, which we consider to be an important factor, we have seen no reliable data which suggests that the CLD can handle a matter more cost efficiently than a private practitioner. ” 
The LIV submits that this report continues to be relevant at the present time in light of the matters raised in this consultation. The 1994 report promotes collaboration, speaks in favourable terms of the private profession and warns against VLA having a monopoly over any area of legal work. The LIV further points out that it is of some concern that despite the issues raised in 1994 little seems to have been implemented since that time. This consultation seeks to address current issues without having made any attempt to adequately and appropriately respond to the 1994 review, namely freedom of choice and developing a quantifiable measure of cost effectiveness. Further, there is no evidence to support the position that re-directing criminal defence work in-house will be more cost effective or that public defenders are the best advocates available to deliver a high quality trial.
Option 15: Victoria Legal Aid commit to exploring a pilot of Block Briefing in Melbourne with the County Court. 

The LIV does not support this option. We reiterate our view that any limitation imposed upon an accused’s right to legal representation of their choice is contrary to the interests of justice and their rights to a fair trial. 
Effective preparation

Option 16: Victoria Legal Aid introduce a minimum standard for trial brief, which sets clear and auditable expectations for the content of the trial brief including a covering memorandum in order to ensure an orderly handover of file knowledge.

The LIV submits that good communication and effective briefing are important and provide the foundation for the delivery of a high quality trial.
Option 17: Separate counsel’s preparation from the first day appearance fee to ensure that preparation is done before trial and to enable payment for preparation in the event that trial resolves. 
The LIV supports this proposal.

Option 18: Devise a new model for applications for additional preparation fees in non-standard cases negotiated in advance for both solicitor and counsel, that includes: 

· volume of material 

· complexity of the legal issues 

· complexity of the evidential issues 

· complexity of the client 

· number of co-accused 

· other? 

The LIV supports this proposal. Undertaking preparation is one of the foundations of a high quality trial. A guideline which provides an incentive to undertake appropriate preparation in more complex matters will promote good practice. While we support this proposal we submit that assessments should be made on a case by case basis and take into account the entirety of the matter.
Option 19: Where a fee for extra preparation has been granted, require the lawyer undertaking the preparation (solicitor or counsel) to provide a report for the assigned practitioner’s file describing the preparation completed to be available for later audit.
The LIV supports this proposal. Where a file has extra preparation allocated, the file ought to have material on it which reflects that the work has been undertaken. This can be by way of file notes, chronologies, tables and records of any correspondence in relation to the matter. However, to require a practitioner who has already undertaken the rigorous application for panel membership to provide additional material creates a further compliance burden. We submit that it would be unnecessary and unproductive. It will not improve the quality of representation in any way.
Option 20: Victoria Legal Aid no longer continues to pay counsel a full day brief fees for days in the Reserve List. 
The LIV does not support this proposal. The LIV is concerned that the implementation of such an option will lead to the juniorisation of counsel who undertake criminal trial work. This will reduce the quality of trials in this state rather than enhance them. In the long term it will also increase costs as the more junior the counsel the greater the scope for error, loss of juries and the need for appeals (both conviction and sentence). It also increases the likelihood of extending trial duration, of interlocutory appeals and poor forensic decision making. We submit that this is a false economy and will lead to greater costs for VLA, the court and the criminal justice system generally.
Trial duration and associated cost

Option 21: Develop a model for fixed fees for counsel in some or all trials. 
The LIV opposes the introduction of this option. As stated in option 20 this model will lead to the juniorisation of legally aided criminal defence trial work and will reduce the quality of trials. This will result in greater long term costs for VLA, the court and the criminal justice system generally through aborted trials, appeals and re-trials.

Option 22: Implement a sliding scale of appearance fees. 
The LIV does not support this proposal for the reasons outlined in options 20 and 21.

Option 23: Fund instructing solicitors on an ‘as reasonably necessary’ basis relying on assigned practitioners (private and staff practice) to make appropriate decisions about when they are required. The instructor would only be funded where they meet the requirements set out in R v Chaouk i.e. the instructing solicitor has a relationship with the client, has been involved in the preparation of the trial and is sufficiently skilled and experienced to provide genuine help to trial counsel. 

With a degree of caution the LIV supports this proposal. We seek to highlight that this option is clearly a cost saving exercise rather than a measure that will enhance the quality of trials in this state. As established by the Court of Appeal in Chaouk
, the role of an instructing solicitor is an important one which is separate and distinct to the role played by counsel.  We note that comments made by the court in Chaouk
 were in the context of a stay of proceedings being granted on the basis that the proceedings, without an instructor available for more than two half days, were so unfair as to require a stay.
The LIV submits that running an effective trial on the fees currently available is already a commercial challenge for experienced instructors. It is simply unsustainable for the businesses of practitioners to have senior legal practitioners instruct in trials (which from the perspective of pursuing the highest quality trial for an accused person is an unfortunate reality). However, with the limitations of funding and the understanding of the reality that VLA does not have an endless pool of resources from which to draw, the LIV appreciates the reasons as to why this option is being considered. 
We submit that in keeping with our view of addressing problems within the system through collaboration that this option will assist in saving costs. However, we submit that VLA must trust practitioners on its panel to make appropriate assessments as to when an instructor is required.
Option 24: Provide instructing solicitors with an hourly fee to permit greater flexibility than the current half day structure.
The LIV does not support this proposal. 
Option 25: Provide funding in the form of a ‘trial support fee’ for the assigned practitioner to support trial counsel in or out of court for the duration of the trial. The fee could be set at a standard amount with the ability to apply for a larger fee depending on the duration of the trial. 

The LIV does not support this proposal. This proposal is similar to the 2010 ‘whole of job fee’ model, which we strongly advocated against as an inequitable and an unworkable fee structure. 
Option 26: Introduce direct briefing to barristers with no involvement from a solicitor. 
Option 27: Introduce direct briefing with Victoria Legal Aid to provide a limited solicitor function and to divert resources from solicitor to counsel, allowing counsel to take the lead role in indictable crime cases. 
The LIV strongly disagrees with options 26 and 27.

We reiterate our views set out above with respect to options concerning instructor fees and refer again to the Chaouk
 decision which clearly articulates that the role of an instructing solicitor is an important one separate and distinct from that of counsel. 
The LIV submits that in matters which are inherently complex and involve issues as to whether the accused should be pleading guilty, or where there is a risk of a significant sentence, it is vital that an instructing solicitor is involved from the outset.

Accused people appearing before the Courts charged with serious criminal offences often have complex personal issues or backgrounds, whether they are mental health issues, substance abuse issues, or other personal and family issues. These are all matters which require careful and sensitive management when taking instructions, a task for which an instructing solicitor is prepared, skilled and experienced.  Direct briefing will inevitably reduce the quality of trials in this state as the function of defence practitioners and the way in which their practices are set up are for the specific purpose of playing an integral function involving not only the provision of advice but also the administration and maintenance of files which are often held for a number of years. Members of the Bar simply do not have at their disposal the same administrative and file storage resources that firms have.
Option 28: Reintroduce the ability to apply for second counsel without linkage to instructor funding and with reference to complexity and other criteria. 
The LIV supports the introduction of this proposal.
Appropriate representation is essential to the delivery of a high quality trial. Trials of length or complexity will, more often than not, require two counsel. Having two counsel appear in such trials not only promotes the legal ideal of equality of arms, but it also assists in the objective of delivering a higher quality trial. Further still, it is instrumental in saving costs in the long term: a trial run by one counsel, where two are called for has a greater potential to lead to error, aborted trials, appeals and re-trials. 

Option 29: Treat applications for second counsel, Senior/Queen’s Counsel and additional preparation as a package in complex trials. 

The LIV agrees with this option.

Major trials

Option 30: Victoria Legal Aid treats major cases as a separate category of trial, and defines a major case as a matter that: 

· has one accused and is likely to require at least 15 days of trial time 

· involves two legally aided accused and is likely to require at least 10 days of trial time in the County Court 

· involves three or more accused regardless of the likely duration of the trial; or 

· for any other reason (e.g. volume of material, complexity) is likely to cost Victoria Legal Aid more than $40,000. 
The LIV disagrees with this option.
The LIV refers to the definitions proffered by VLA as to what constitutes a major trial and submits that they are simply not reflective of the many and varied circumstances in which a trial may be defined as “major”. We further submit that the definitions put forward by VLA include a vast majority of trials in the County Court, where the current average length of a trial with two co-accused is said to be more than 10 days by VLA and where there is one co-accused, 11 days. On any view of what constitutes a major trial it ought not to include a definition so broad as to include a majority of trials in the County Court, otherwise it has little meaning and will be of little assistance to the delivery of high quality trials. 

Greater scrutiny of costs in major trials

Option 31: Victoria Legal Aid to intensively manage major cases. Case management could include requiring the submission of case plans or introducing obligations to report on case progress. 
The LIV disagrees with this proposal. Increased case management and reporting obligations introduces an extra administrative burden for VLA, counsel and private practitioners distracting them from delivering high quality legal services. Major trials can have voluminous material. The LIV submits that this type of intensive case management will not only place a burden on practitioners but will be an expensive exercise increasing the need for additional administration and management staff at VLA, further directing the already limited funding away from the provision of legal services. We submit that VLA already has in place an effective compliance regime, regularly auditing the case management of practitioners. 
Option 32: Establish a process to enable the courts to advise Victoria Legal Aid of problematic defence conduct in legally aided major trials. 
The LIV disagrees with this proposal. The LIV submits that problematic conduct is a matter for the Legal Services Commissioner not VLA. Further, such a process is not conducive to creating an environment of collaboration and is more likely to reduce the quality of trials than enhance them. For example, if the proposal were introduced it may be likely that counsel might place more emphasis on pleasing the Court than conducting a vigorous defence on behalf of their client. 

The LIV also notes that these proposals deal primarily with defence conduct but nothing in this review addresses ‘problematic’ prosecution conduct.

Different funding models
Option 33: Victoria Legal Aid to decide how to fund individual major trials, either through tendering, funding packages, fixed fees for appearances at trial or funded as an ordinary trial. 

The LIV disagrees with this proposal. In addition to the various reasons outlined above, we submit that tendering invariably means ‘lowest price’. Justice should not be a subjected to a tender process and compromised by making financial considerations the principal consideration. 

Who does the work?

Option 34: All major trials to be allocated to Victoria Legal Aid’s staff practice, subject to conflict of interest check and staff capacity. 

The LIV strongly disagrees with this proposal for the various reasons already outlined above. This proposal is based on the assumption that VLA’s staff practice is better equipped to undertake major trials in a more cost efficient manner. As outlined in option 14 above, there is no evidence to support this assumption. To the contrary, the economic theory of competition demonstrates that it would not be cost efficient to re-direct all work in-house. The 1994 Government Review of the Delivery of Legal Aid Services in Victoria
 recommended that VLA should not have a monopoly in the provision of legal services in any area and should actively encourage participation by the private profession.
Additionally, ethical issues will invariably arise if this proposal is introduced. Devising a ‘Chinese walls’ system to address conflict within the VLA staff practice is an inadequate solution, and is arguably unethical. 

This option contradicts the stated aim of this consultation which seeks to improve the quality of criminal trials. 

Option 35: A major trial panel to be created as a subset of the s29A Panel. 
The LIV disagrees with this proposal. 

Option 36: All major trials (in-house or privately assigned) to be briefed to a public defender, subject to conflict of interest check and staff capacity. 

The LIV disagrees with this proposal and refers to the reasons outlined above at options 14 and 34. Additionally, the LIV seeks to highlight that according to VLA’s annual report 2011-2013
 there were a total of 24,375 grants of legal assistance made for criminal law matters, of which 70% were conducted by private practitioners. On the basis of these figures, VLA would not be able to conduct all major trials in-house unless there was a significant expansion of the in-house practice. This not only impacts on the choice of legal representation for accused persons, but with the increase in employees, infrastructure and administration that this would bring, the LIV questions the financial viability of this option.

Option 37: Victoria Legal Aid conducts a mandatory file review at the end of all major trials. 

LIV are supportive of ongoing compliance checks and auditing but cautions VLA against a policy of mandatory audits for all major trials (however defined). Our reason is simple – excessive auditing will add to in-house resourcing costs while at the same time directing funds away from the provision of legal services.
Allocation of indictable crime work

Option 38: Retain the current market approach to the allocation of work between Victoria Legal Aid’s staff practice and private practitioners.

The LIV agrees with this proposal. The current approach protects the rights of the accused to choose his or her legal representation.
Option 39: Allocate sexual offence cases to Victoria Legal Aid’s staff practice, subject to conflict of interest check and staff capacity. 
The LIV disagrees with this proposal for the reasons outlined in options 14 and 34-36 above.
Quality of legally aided indictable crime work

Option 40: Mandate the use of checklists by all practitioners for indictable crime cases. 

The LIV disagrees with this proposal. Panel certification should bring with it trust and confidence that indictable crime work is being properly undertaken and performed to the standards set by the certification process. Checklists add an unnecessary administrative burden that distracts from the high quality work that needs to be undertaken in any given case.
Barristers 

Option 41: Require Victoria Legal Aid-endorsed counsel be briefed in all legally-aided trials.

The LIV is uncertain what is meant by the term endorsed. Panel certification is not something the LIV is necessarily opposed to, but the endorsement process must be transparent and fair, and established in consultation with the profession and members of the bar.
Option 42: Establish a panel of barristers for trial work with quality based criteria for entry. Victoria Legal Aid would have the ability to remove barristers from the panel. 

We refer to the above response in option 41.
Option 43: Establish a list of barristers for trial work with simple criteria for entry. Victoria Legal Aid would have the ability to remove barristers from the list. 

We refer to the above response in option 41.
Option 44: Develop a set of core competencies for advocates that must be met to receive briefs in legally aided criminal trials (or for the membership of a panel or list, if one is established). 

We refer to the above response in option 41.

Option 45: Develop a peer review model that enables the provision of feedback to counsel from the judiciary and other senior members of the profession including Victoria Legal Aid and Crown representatives. 

The LIV submits that the independence of the judiciary must remain paramount. This proposal may lead to unnecessary pressure on counsel and tension among the legal profession. 
Public defenders

Option 46: Increase the number of public defenders employed in Victoria Legal Aid Chambers. 

Option 47: Require preferential briefing of public defenders by private practitioners. 

The LIV disagrees with these proposals. The LIV reiterates that there is no evidence to suggest that these proposals will lead to higher quality trials or any cost saving. We refer to our responses in options 14, 34-36 above.
Option 48: Victoria Legal Aid to advocate for a New South Wales style Public Defenders Scheme, noting that this would require resourcing and legislative amendments. 

The LIV disagrees with this proposal. The LIV further notes that the NSW Public Defender model is legislated and governed independently.  The current PDU in Victoria is held within VLA, unlike NSW, where funds are administered by a body independent of the legal practice. 

We submit that if this proposal is introduced, it is vital that it is a statutory body separate from the body that administers the fund. It would be wholly inappropriate for VLA to administer and manage both the funding function and the PDU under one body.
Approval, compliance and review 

Option 49: Victoria Legal Aid to play a more interventionist role in the approval of applications for grants of legal assistance in indictable crime matters, including consideration of whether the Simplified Grants Process is available for indictable crime matters. 
The LIV disagrees with this proposal. The LIV submits that this option will immeasurably increase the administrative cost to VLA. Additionally, we suggests that the flow on effects of the stringent panel certification process recently introduced should be monitored by VLA in order to determine if there is actually a need for VLA to play a more interventionist role.
Option 50: Strengthen Victoria Legal Aid’s compliance and enforcement processes. 

The LIV agrees that regular and rigorous compliance procedures are an important feature of a high quality system. However, we submit that the current compliance and audit procedures are sufficiently rigorous and that an increase would amount to an unwarranted and additional administrative cost to VLA.

Option 51: Victoria Legal Aid to exercise the ability to refuse payment for legal services if we consider that the expenditure was unnecessary. 

The LIV disagrees with this proposal. We submit that it undermines VLA’s application process with respect to those who are selected to undertake indictable crime work. 
Option 52: That Victoria Legal Aid routinely identify and review cases that have any or some of the following features: 

· case resolved on or after date listed for trial 

· jury discharged 

· appeal against conviction allowed 

· concern raised by trial judge 

· concern raised by prosecutor 

· trial duration estimate under by 30% or more. 
Option 53: That Victoria Legal Aid seek explanation from the practitioner/s involved in the relevant cases, (as described in Option 52) and that there is a consequence (warning, non-payment, removal from list or panel) for an unsatisfactory explanation.
The LIV disagrees with these proposals. The LIV submits that the current panel requirements and subsequent compliance and audit procedures are sufficiently rigorous to address these issues.

LIV PROPOSALS

1.
Certificate of readiness

The LIV submits that there are other ways and means of establishing cost effective measures, without lowering the quality of a trial. 

We propose the development and implementation of a ‘certificate of readiness’ for trial to be filed as a joint document by both the Crown and defence practitioner a few days prior to trial. This mechanism promotes efficiency ensuring that parties do not use the first day of trial to engage in discussions relating to pre-trial matters or case strategy. This will encourage greater communication between parties to signal well in advance of the commencement date of the trial that they are fully prepared to proceed. We further suggest that in trials where a ‘certificate of readiness’ has not been provided to the Court, the matter should be placed in the reserve list.
2.
Greater flexibility in trial start dates

The LIV proposes that a greater flexibility in start dates for trials ought to be considered. This option would allow for the following example: A practitioner, who has already briefed counsel and is made aware that a matter will run over by a day or two, may notify the court of this. The court could accommodate a delayed start so that continuity in counsel is preserved. This option allows for cost effectiveness, efficiency and promotes continuity of representation.
3.
Expansion of sentence indications

We propose that serious consideration be given to advocating for law reform in the expansion of the use of sentence indications in the higher courts. We note that such law reform would focus on advocating for legislative amendments to repeal the need for Crown consent for an indication to be given and further enable members of the judiciary to give more fulsome indications of the nature of the sentence they will impose in the event the accused enters a plea of guilty, rather than simply being permitted to indicate that the Court would or would not impose a term of immediate imprisonment on a plea of guilty.
4.
Structured stakeholder meetings

We recommend the establishment of formally structured and regular meetings involving all relevant stakeholders in the criminal trial process such as the courts, LIV, VLA and the Crown. This will provide a transparent and effective forum for all parties to address issues of mutual concern.

CONCLUSION

The LIV commends any effort to improve the delivery of higher quality trials in this state. We acknowledge that these efforts are made difficult by the current financial constraints experienced by VLA and the courts. As outlined in our submissions above, many of these options, if implemented as a result of this consultation will result in more costly trials, lower quality representation in legally aided trials and unjust outcomes for our clients.

The LIV submits that present changes being implemented to the section 29A indictable crime panel in conjunction with continued quality assurance exercises should continue to be monitored and the results noted prior to any implementation of wholesale changes. Measured implementation of any proposed changes, including our own suggestions, is crucial to the future success of the criminal justice system in Victoria. 
The LIV is and will remain committed to working collaboratively with all relevant stakeholders who are also committed to this purpose. We therefore propose that a meeting of key stakeholders occur within four weeks of the closing date for submissions, to enable face to face discussions prior to any decisions being made for implementation of any recommended changes.
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