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Submission
Overall comments
Response: 
ARC Justice welcomes the review being conducted by Victoria Legal Aid and the opportunity to respond. In short:

1. This process provides the opportunity for VLA to consider the role of CLCs more broadly in the provision of services to target clientele, requiring a reconsideration of the current division of services between VLA, the private profession and CLCs. In our view CLCs are an excellent investment because of the mixed model of service delivery (information, advice, casework, education, advocacy) and the continuity of care that this can offer. 
2. Should CLCs play an expanded role:
a. CLCs should be funded and supported to deliver well on the funded objectives. This will mitigate against CLCs becoming “Legal Aid on the cheap” and support the continued development of a professional and capable sector practicing in this jurisdiction. We consider that this is a prime opportunity for VLA to collaborate with CLCs to build this capability through the provision of professional support resources such as induction, ongoing CPD, mentoring, access to precedents and templates etc. 
b. It should be recognised that CLCs can bring value to the broader service delivery / systemic objectives through their interest in policy development and change. The split of assistance between advice/casework, education and policy work should be clearly articulated. 

c. VLA should reinforce its stated support of place-based solutions by working collaboratively with CLCs who already practice in family law jurisdiction in particular ways (eg. through integrated service models, Family Relationship Centre (FRC) partnerships or other CLE programs), or have advanced and sophisticated practices in related jurisdictions such as Applicant focussed family violence intervention order services. 
d. Accountability systems should be developed, implemented and resourced so as to enhance service effectiveness. 
We would also like to take this opportunity to comment on family law panel membership in our region. Whilst we support VLAs efforts in ensuring that practitioners who wish to be successful in obtaining grants of legal aid have sufficient skill in family law, we are very concerned about the limited panel membership. Anecdotally we have heard that practitioners and firms are not applying as it is not cost effective for them to do so due to the time and effort involved in applying to be on the panel and as well as the individual applications via ATLAS. This is already causing lengthy delays for clients (currently six weeks to get an appointment in Bendigo) and increased conflicts of interest resulting in the inability to obtain legal assistance in many towns.
Background to community legal services provided

ARC Justice comprises two Community Legal Centres, the Bendigo based Loddon Campaspe Community Legal Centre and the Shepparton based Goulburn Valley Community Legal Centre (hereafter referred to as LCCLC or GVCLC as the case may be or “the CLC”). As VLA is aware these services cover regions containing significant areas or pockets of social disadvantage. 

Family law related assistance is provided through our core funding as well as specific funding allocations (such as the Commonwealth funding to deliver services within the FRCs based in Shepparton and Bendigo). The mix of assistance includes information, referral, advice and casework. As is the case for many CLCs a significant percentage of our overall advice assistance comprises matters relating to family breakdown, particularly parenting issues. However, a much smaller proportion of our casework relates to these matters (excluding family violence intervention order matters – which comprises a huge proportion of our casework). This is because of a general rule of eligibility that if a client is eligible for legal aid, then this should be sought. It follows that casework undertaken by the service tends to be for clients where it would benefit them, from a continuity perspective, to have a single lawyer handling related matters (eg. an application for a FVIO and parenting matters), or clients who are not (or no longer) eligible for aid, including some with a level of financial means but also particular vulnerabilities.
We have read the Family Law Legal Aid Services Review Consultation and Options Paper and make the following observations on some of the options in that document. 


Access and Intake 
Option 1: Better promote existing Legal Help and duty lawyer services and actively expand outreach. 
Response: 
We believe that outreach should be located with other community services to promote legal services as part of a holistic approach to the wellbeing of clients. 
LCCLC already conducts an integrated Advocacy Health Alliance at the Kangaroo Flat site of Bendigo Community Health Services. This demonstrates that integrated services, which preserve professional boundaries and sensitivities, can deliver more responsive and timely assistance to clients with high legal needs. 
GVCLC has recently gained a grant from the Legal Services Board to fund the appointment of a specialist lawyer to assist people appearing in Magistrates Court who have significant underlying health and social issues. While this project will focus on people with complex health needs and drug related offending behaviour, we anticipate that family breakdown issues are also likely to feature in the case mix. 
The CLC has close relationships with Family Relationship Centres located in Shepparton and Bendigo. It also has extensive connections with a range of other community, health and indigenous agencies likely to support people with family breakdown issues. 
Concerning the expansion of duty lawyer services we note the example provided vis-à-vis FVIOs on page 18, that “…the provision of family law advice could inform respondents about permitted contact arrangements under the FVIO and enable a warm referral to a parenting dispute lawyer to assist with implementing longer term care arrangements.” We fully agree with this analysis but believe that VLA needs to carefully consider to whom and when it is providing FVIO and related assistance, and how other related parties may also be assisted. If VLA were to determinedly exclude a category of clients for assistance, say Applicants in the FVIO jurisdiction, then VLA will exclude many of the most vulnerable women and children that need assistance due to conflicts of interest. By the same token if they determinedly excluded respondent FVIO work (predominantly men) then this may also cut across the same objectives, but also exclude a cohort from representation in the criminal jurisdiction. Instead of excluding one class in favour of another we recommend that VLA take remain flexible, collaborative, and place based approach with CLCs and private lawyers identifying opportunities to maximise the total legal assistance provided to disadvantaged and vulnerable families while respecting existing expertise and networks. This would include, in our own case, recognising and reinforcing our substantial experience in representing Applicants in FVIO matters. 


Option 2: Develop a family law screening tool for community and support workers. 

Response: 
We support the development of a family law screening tool that would help match the needs of clients with the services organisations are able to provide. The tool would need to include regional specific organisations and services as well as refer to the particular problems regional clients experience, for example the lack of public transport. 
Such a tool would need to be evaluated before endorsing it or implementing it broadly. Like all screening tools balance will have to be struck between usefulness and efficiency. The merit of screening for other (and probably related) legal issues should also be considered. 


Option 3: Develop referral or other tools for lawyers to support better identification of relevant non-legal services for clients and better referral of clients to these services where appropriate. 

Response: 
Again we generally endorse the development of such a tool, subject to evaluation and local tailoring, where necessary. 


Option 4: Enhance intake opportunities at Magistrates’ Courts for clients with family law legal need. 
Response: We are generally supportive of this proposal but we are mindful of the limitations of lawyers in duty lists where they do not have time to fully appraise themselves of the clients’ circumstances. A continuity of service model is preferred where possible. 


Vulnerable Clients 
Option 5: Develop closer partnerships with the Victorian Aboriginal and Torres Strait Islander legal services to meet unmet demand for family law service in Aboriginal communities. 
Response: 

Organisations providing services to Aboriginal and Torres Strait Islanders should ensure they make a long term commitment to give consistent service. Such consistency can be achieved or enhanced by working through local services who already have relationships with the Indigenous community. This will require additional funding to specific services such as Victorian Aboriginal Legal Service, the Family Violence Prevention Legal Service and local CLCs that have strong connections with local indigenous services and / or clients. 


Option 6: Undertake a ‘continuity of service delivery’ pilot for high needs clients, in partnership with community legal centres. 
Response: 
We are supportive of a continuity of service model. CLCs, by being funded for staff positions, already serve their clients on a continuity of service model as far as their resources permit. 
ARC Justice is open to participating in a continuity of service pilot at LCCLC (at least) and GVCLC (if possible). Such a pilot is not possible within our present funding and it would need to be funded separately. The pilot would need to be of a sufficient time (2 years) to recruit well and properly test the model. We would also urge the inclusion of related areas of law, especially child protection, into the model. This would allow greater continuity and depth of service as well as providing much needed practitioner choice to clients. 
See also our “Overall Comments” on page 2. 


Option 7: Expand the Settled and Safe program across the State. 

Response: 
We support Settled and Safe program. However we have seen some difficulties with the program as it was practiced in the Goulburn Valley where the program was not sustainable. We believe the difficulty was a lack of integration between services and connection with the cultural group. Before any expansion there should be an examination of its practice and effect so far. 


Option 8: Deliver training on related areas of law to family law practitioners, so that they can better assist clients and to provide advice and referrals. 
Response: 
Agreed. 


Early Intervention 
Option 9: Develop and deliver an education program for non-legal support workers to assist clients to identify pathways for resolution of family law matters. 
Response:
Agreed. 


Option 10: Expand and diversify the accessibility of family law legal information. 
Response: 
In our experience many information resources do not properly account for the realties that many clients (comprising our core client group) experience. These includes language broadly and not just literacy, culture and values system. In recent months our CLC has been reflecting on the work of Ruby K Payne, Bridges Out of Poverty: Strategies for Professionals and Communities (2006) to understand the hidden rules of class better and associated language barriers. See also http://socialsolutions.com.au/workshops/bridges-out-of-poverty/ While much is made in legal circles of publishing information in plain English, we are still concerned that this does not adequately address the needs of our target clientele. Our CLC is interested in exploring this, would encourage VLA to do likewise and perhaps even consider collaborating to develop content around some key themes that is adjudged most helpful by our target clients. 


Option 11: Provide more outreach services at points of early contact for clients. 

Response: 
Agreed, as per our response to Option 1. 


Option 12: Re-introduce an advice and negotiation grant for limited matters.

Response: 

No specific comment.


Family Dispute Resolution 
Option 13: Require parties to exchange a short summary of the issues in dispute prior to an Roundtable Dispute Management Conference. 
Response: 
No specific comment.


Option 14: Make payment of the preparation component of the family law dispute resolution grant contingent on proof of preparation. 
Response:
No specific comment.


Option 15: Conduct a thorough examination of the value of VLA trialling a new legal service at one or more Family Relationship Centres including an evaluation of previous pilots of legal assistance to clients of FRCs and review of current new service arrangements. 

Response: 
Many Victorian CLCs already have strong ties to FRCs including LCCLC and GVCLC. The potential to improve and modify these services (if necessary) should be explored before VLA provides additional services at FRCs.


Option 16: Expand eligibility for Roundtable Dispute Management service to include: 

· matters in which there has been or is a risk of family violence (i.e both victims and perpetrators could be eligible) 

· where a party is not seeing their child. 
Response: 
Agreed, assuming that suitable safety mechanisms are in place to ensure victim safety (eg. videoconferencing or shuttle mediation)


Option 17: Pilot an expanded duty lawyer (or Family Law Legal Service-type) scheme to represent clients at Roundtable Dispute Management (including clients currently eligible for a grant of aid) to determine if such a scheme is effective and economic, and enable greater numbers of clients to access RDM (and/or to free up legal aid resources to fund other options canvassed elsewhere in this paper). 

Response: 
We believe that a duty lawyer service is not appropriate for mediations as there is a need for preparation for a full, well considered settlement, requiring a full knowledge of the circumstances. 
CLCs who conduct family law matters could be given access to roundtable dispute management allowing more clients to have legally assisted mediation. Alternatively, the scope for legal assistance in FRC mediations could be expanded. 


Option 18: Develop and implement a culturally responsive framework for family dispute resolution provision at Roundtable Dispute Management, in collaboration with community-based and academic partners. 

Response: 
No specific comment.


Litigation 

Option 19: Priority for litigation funding be given to matters where:

1. The client has a particular vulnerability, such as a mental health issue, cognitive impairment, language barrier, literacy issues, drug and alcohol issues, or an acquired brain injury;

2. The matter involves allegations of family violence and/or child abuse, where the outcome of the matter would significantly impact the relationship between a parent and the child/ren because one parent is likely to have limited or no time with the child/ren or there is likely to be a change of residence; and/or

3. The proposal or conduct of a party substantially prejudices the ability of a child to maintain a meaningful relationship with one or both parents. 
Response: 

We strongly agree with this proposal. The targeting of at-risk clients rather than categories of cases has a preventative effect in that legal need is addressed prior to crisis. Implementation will require funding. 


Option 20: Remove the guidelines restricting funding for representation at final hearing for clients otherwise eligible for litigation funding. 
Response: 

We strongly agree that funding should be continued to final hearing in cases where funding has been granted for preliminary and procedural matters. CLCs, where lawyer positions are funded and not individual cases, are in a position to follow matters through where required. In recent times, clients have come to our service, distressed, having been clients of VLA (or aided private practitioners) but discharged from that service as funding has reached its cap. 


Option 21: Establish a reference group that includes private practitioners, community legal centres and VLA staff lawyers to review grant guidelines related to family law dispute resolution and litigation and make recommendations about: 

1. Re-drafting the guidelines so that they are easier to understand and apply.

2. Re-drafting the guidelines to reflect the case management and hearing models of the Family Law Courts. 
3. Developing checklists to assist practitioners in applying for grants of aid and assessment of merits of a matter.

This particular option is not about changing eligibility criteria but rather clarifying existing guidelines. 
Response: 

No specific comment.


Option 22: Conduct a court ordered mediation pilot. 
Response: We believe that the continuity of care in cases is important and providing additional mediation services could add value to the process. However, if VLA were to provide this service itself we anticipate that it would generate significant conflicts of interest, unless satisfactory information barriers were established. Accordingly consideration should be given to funding independent organisations, such as FRCs. 



Option 23: Remove the funding requirement that respondents to a court application may only be granted aid to seek an adjournment. 
Response: 
No specific comment.


Option 24: Amend the guideline removing eligibility for aid, so that it no longer excludes funding on the basis of breaches of Victorian family violence safety notices or intervention orders. 
Response: 
Agreed. An example of the inequity of this current guideline is one of our clients, a victim of family violence herself, who breached her family violence intervention order whilst trying to contact her child. When she sought a Court order for time with the child, she was not able to receive aid. Neither the mother nor the best interests of the children were served by the mother’s ineligibility. 


Option 25: Establish a working group including private practitioners, community legal centres and VLA staff lawyers to develop a suite of quality tools to assist practitioners in the preparation of matters for hearing. 
Response: We agree with the option proposed. Practitioners would benefit in having access to tools enabling them to managing cases more effectively and efficiently. 


Option 26: Divide the current preparation fee into two components: 

1. an evidence analysis, merits assessment and case strategy fee ($534 being 3 hours at $178) to cover work involved for a lawyer or barrister undertaking this assessment; 
2. the remainder of the fee to be a general lump sum fee to cover the other general preparation undertaken by a lawyer. 

Response: 

No specific comment.


Option 27: Introduce a certificate of readiness for final hearing. 
Response: 
No specific comment.


Option 28: Establish a preferred list of barristers to be briefed in legally aided family law matters.
Response: 
We strongly disagree with this recommendation because it will undermine flexibility and responsiveness, especially in a regional environment. In our experience Solicitors are well placed to brief barristers, and need the flexibility to brief from a deep pool of talent in response to time and workload pressures. However, we do think that there is additional training and support that VLA could at least offer to Counsel (and solicitor advocates) to enhance consistency and competence. 


Duty Lawyers 

Option 29: Pilot a duty lawyer service modelled on the Legal Aid NSW Early Intervention Unit. 

Response: 

We do not have deep knowledge of the NSW early intervention unit’s work and accordingly cannot comment.


Option 30: Pilot an expanded duty lawyer service modelled on the QPILCH Self Representation Service (Courts) model. 

Response: 
We do not have deep knowledge of QPILCH Self representation Service (Courts) model and its work and accordingly cannot comment.


Option 31: Maintain the current duty lawyer service model, with the addition of Information and Referral Officers at Court to triage matters before the duty lawyer sees the client and/or made referrals for clients after seeing the duty lawyer. 

Response: 
We do not believe that triage would be particularly helpful. The real problem is not one of prioritisation but basic incapacity to meet all of the (real) need. Resources to triage clients could be better spent giving more advice and representation. 


Self-Represented Litigants 

Option 32: Review information and resources provided by VLA, other Legal Aid Commissions, community legal centres and the Family Law Courts to support self-represented litigants, to identify and address gaps. 

Response: 
We agree that self-represented litigants in the family law system require enhanced assistance in what can be a complex and difficult jurisdiction. This is despite the existence of do-it-yourself kits published by the Court. Assistance for self-represented litigants in family law is a growing and widespread phenomenon and research of practices throughout Australia and internationally would usefully guide any new initiatives in Victoria. See also our response to Option 10 above. 


Option 33: Pilot a QPLICH-type service model for providing additional discrete task assistance for self-represented litigants. 
Response: 

We do not have deep knowledge of QPILCH Self representation service model and accordingly cannot comment.


Option 34: Consider establishing a student clinic model for providing discrete task assistance to self-represented litigants.

Response: 
We support the inclusion of students in family law services subject to the standard considerations including:

· Services provided being commensurate with the students’ knowledge and skills. 
· Proper supervision

· Debriefing 
As per option 6, such a model could be a component of a pilot program operating through our service.



Child Support, Financial and Property Matter 
Option 35: Re-introduce litigation grants for property matters when the dispute also involves children and where the only asset is superannuation. 

Response: 

We agree with the proposed option. We also think that where property matters are funded, their funding application process should be streamlined to so that if Victoria Legal Aid commences the care and conduct of a matter, they can continue it till its end. 


Option 36: Re-introduce litigation grants for property matters when the dispute also involves children, where the parent is seeking to retain the family home and will receive no payment, and/or where the matter involves a superannuation spilt or a pool of equity less than $50,000 (including superannuation). 
Response: 

Agreed, response as per option 35. 


Option 37: Remove the current limited grant funding available for property matters at Roundtable Dispute Management. 
Response: 
No specific comment.


Independent Children’s Lawyers 
Option 38: Introduce a limited grant for Independent Children’s Lawyers to instruct in matters. 
Response:
No specific comment.


Option 39: Amend the current guideline to continue to allow for, but no longer require, Independent Children’s Lawyer to appear at final hearing as solicitor advocates. 
Response: 

No specific comment.


Option 40: Introduce a grant for disbursements for Independent Children’s Lawyers seeking assessment reports, applicable where legally aided parties or self-represented litigants are unable to pay the cost of the report. 
Response: 
No specific comment.
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