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Overall comments
Response: 
IMCL is a not-for-profit community legal centre (CLC) that provides legal assistance to disadvantaged and marginalised people in the City of Melbourne area. Approximately 30% of all matters assisted by IMCL are family law or family violence matters. In addition to fortnightly family law clinics, IMCL provides casework and legal advice on family law matters and has women-focussed outreach services at the Royal Women’s Hospital and at the Women’s Information and Referral Exchange (WIRE). 

It is a priority for IMCL to actively engage with the most vulnerable members of our community. This engagement includes maintaining strong relationships with local organisations who also provide services to these priority clients. Critically, our work involves co-locating lawyers in partner organisations to ensure that we are accessible to those clients most in need of our legal assistance.  

The Royal Women’s Hospital is a specialist hospital dedicated to improving the health of all women and newborn babies. This outreach service provides patients of the hospital with an opportunity to see a lawyer in the safety of a hospital setting. In addition, since 2012 IMCL has been in a Health-Justice Partnership with The Royal Women’s Hospital to address family violence. The ‘Acting on the Warning Signs’ project seeks to provide a multi-disciplinary response to family violence by incorporating legal education and co-located assistance within clinical care at the Women’s.

Other outreach services within the City of Melbourne include services at Ozanam Community Centre, the Centre Against Sexual Assault, the Royal Children’s Hospital and Inner West Area Mental Health Services (Waratah). IMCL also maintains strong referral relationships with Central City Community Health Service, Salvation Army Flagstaff Crisis Accommodation, Open Door – Salvation Army and Elizabeth Street Common Ground.

Since 2011, the number of clients receiving family law assistance from IMCL has been steadily increasing, with a significant increase during the first full year of the Acting on the Warning Signs project’s implementation. The most frequent and resource intensive matters are consistently parenting arrangements and family violence.


IMCL is therefore uniquely placed to comment on the family law problems of disadvantaged and marginalised people in the City of Melbourne, and the impact Guideline changes may have on these client groups. IMCL supports the review by VLA of the Family Law Legal Aid Services, particularly in light of the increase in family law clients seeking assistance from CLCs subsequent to the introduction of the restricted funding guidelines in 2013. It is noted however, that the Consultation has been extremely time limited and has not allowed for adequate meaningful consultation between CLCs as to our response as a sector. The information provided in the Consultation and Options paper is at times lacking in detail, making it difficult to respond to some options or provide feedback in any real detail. Accordingly in the comments that follow we have directed our efforts towards the areas which we are best placed to address.
Access and Intake 
Option 1: Better promote existing Legal Help and duty lawyer services and actively expand outreach.  

Response: Support the promotion of existing services and support the expansion of outreach in consultation with CLCs 

CLCs already provide integrative outreach and have strong relationships with external partners and organisations.
Option 2: Develop a family law screening tool for community and support workers. 

Response: Support subject to consultation
Many sophisticated family law screening tools developed by CLCs are already in existence and we suggest that VLA consult with CLCs in developing further such materials. See also the last two paragraphs of our response to Option 11. 
Option 3: Develop referral or other tools for lawyers to support better identification of relevant non-legal services for clients and better referral of clients to these services where appropriate. 

Response: Support subject to additional administrative resources 
Option 4: Enhance intake opportunities at Magistrates’ Courts for clients with family law legal need. 
Response: Support subject to conditions 
We support increased and consistent screening of clients accessing Family Violence Intervention Order (FVIO) duty lawyer services for family law matters. Hearings for FVIOs are often the first occasion on which clients will encounter legal assistance in respect of family breakdowns and potential family law issues. We support the provision of limited preliminary family law advice, and recognise the benefit of receiving such advice and giving clients access to family law assistance as early as possible to avoid exacerbation of family law issues, particularly parenting issues, which often flow from a delay in receiving timely legal assistance. 

However, we caution against the provision of any legal service which allows for parenting plans or minutes of consent orders (for parenting arrangements) being entered into on the day of hearing. We appreciate that resource constraints would likely exclude this possibility, however it should be noted that the pressure or fear accompanying the hearing of a FVIO could give rise to clients entering into detrimental parenting agreements, particularly those who have had no previous advice as to their family law issue. 
For the above reasons, we support such a service including a preliminary assessment of eligibility for aid, or alternatively making a further appointment for the client to see a VLA lawyer for eligibility assessment, and likewise support warm referrals, but propose that any such referrals made to a CLC be undertaken with the guidelines/intake criteria of the CLC in mind, optimally with the consent of the CLC, to avoid referral fatigue and unsuitable referrals. 
In order to facilitate appropriate warm referrals, we suggest that there be more structured efforts made between VLA and CLCs to better understand each service’s eligibility guidelines. This may form part of the ‘continuity of service’ suggestion as per option 6. Alternatively, recognising that the making of proper warm referrals can be resource intensive, we note that these referrals may be undertaken by existing family violence workers at Magistrates’ Courts or by Information and Referral Officers at Court as per option 31. 

Vulnerable Clients 
Option 5: Develop closer partnerships with the Victorian Aboriginal and Torres Strait Islander legal services to meet unmet demand for family law service in Aboriginal communities. 
Response: Support in consultation with CLCs
Option 6: Undertake a ‘continuity of service delivery’ pilot for high needs clients, in partnership with community legal centres.  
Response: Support
This option recognises the benefits, both to the client and to resources, of having one provider for related legal issues. Despite having a strong family law practice, IMCL, and anecdotally many other CLCs, would struggle to meet the new s29 panel requirements to receive grants of aid for eligible family law matters. These include the extensive application process and entry requirements, ongoing monitoring and the licence resting with the individual practitioner and not the CLC. We therefore advocate for a relaxation of the s29 panel requirements, particularly noting that CLCs do not receive funding for preparation costs. 
We additionally note that, prior to the introduction of exclusive s29 panels, IMCL was able to take on a greater amount of family law casework eligible for aid as we were able to recover the cost of necessary disbursements from VLA. Under this previous model, IMCL often sought a grant of aid for the cost of specialist reports and counsel at hearing which are otherwise unaffordable. Whilst we did not receive funding for the legal work undertaken, it allowed IMCL to provide more extensive family law services and provide continuity of service in that we were more readily able to service existing clients’ family law needs. 
We also understand that Fitzroy Legal Service, one of the few CLCs to receive grants of aid for eligible family law cases, has piloted a family law position at the Neighbourhood Justice Centre with great success. However, as a self-funded pilot, its ongoing sustainability is doubtful and we recommend that VLA consider a funding model to support such positions in the context of a ‘continuity of service delivery’ pilot. 

Inflexible family law grant guidelines have also presented significant challenges to IMCL in seeking to assist clients with family law issues. Family law issues arise in a cluster of distinct legal matters, such as FVIOs, divorce, parenting disputes and property disputes as highlighted in the following case study: 
Case Study 1: 
We assisted our client “A” with a FVIO for which no grant of aid was available, with a contested divorce for which no legal aid grant was available and referred the client to a panel firm to deal with A’s parenting dispute. Prior to the funded RDM, the father of the child “B” sought to negotiate supervised contact as per current orders in force. This negotiation was not covered by the grant for RDM and therefore the matter was referred back to our service from the panel firm to deal with this aspect of the dispute. A was understandably very confused as to which legal service provider they should speak to about any developments, which were often relevant to all three legal issues. It also resulted in a large degree of duplicated work for both legal service providers, with IMCL having to correspond extensively with the panel firm to share information (with A’s consent) as to the FVIO and divorce matter, and likewise receive information in relation to the parenting proceedings. IMCL was required to obtain substantial documentary material from the panel firm in order to deal with the discrete aspect of the parenting matter, which it otherwise did not have carriage of. The lack of continuity in service gave rise to increased use of resources and placed both legal service providers in a difficult situation, due to both dealing with parts of a whole and relying substantially on the other legal service provider to provide relevant information.
IMCL undertakes family law casework as it is a high area of need within our community. We would support that any ‘continuity of service pilot’ be open to include those CLCs that also currently undertake such work. 
Option 7: Expand the Settled and Safe program across the State. 

Response: Support
Option 8: Deliver training on related areas of law to family law practitioners, so that they can better assist clients and to provide advice and referrals. 
Response: Support in consultation with CLCs 

Generalist CLCs, like IMCL, already have experience and expertise in multiple areas of law and provide clients with a holistic legal service.
Early Intervention 
Option 9: Develop and deliver an education program for non-legal support workers to assist clients to identify pathways for resolution of family law matters. 
Response: Support subject to a close working relationship with lawyers 
Option 10: Expand and diversify the accessibility of family law legal information.  
Response: Support subject to it not forming a replacement of legal advice and assistance
Option 11: Provide more outreach services at points of early contact for clients. 

Response: Support in consultation with CLCs 
As a CLC focussing strongly on the provision of legal services through co-partnering outreaches, we support VLA providing more outreach services at points of early contact for clients. As outlined above in our Response to Overall Comments, IMCL has extensive experience in the provision of outreach services. We strongly support the provision of outreach services to engage with clients as early as possible. IMCL submits that CLCs are well placed to initiate and maintain outreach connections, drawing on their existing links with the community and that provision of VLA outreach services be undertaken in consultation with CLCs. The IMCL partnership with the Royal Women’s Hospital, where a lawyer is located on site for 9 hours over 3 days a week is an example of a successful point of early contact for clients often experiencing heightened family discordance on account of pregnancy and child birth.  

As demonstrated by our Health-Justice partnerships, co-location at essential services has allowed people to readily access legal services and has assisted people to act on their legal problems at an earlier point in time than they otherwise would have, if at all. In the evaluation done by the University of Melbourne of Phase One of the Acting on the Warning Signs project,
 the women surveyed stated without the outreach service they either would not have seen a lawyer, or would have taken longer to see a lawyer and address their legal problems. 

In addition, IMCL has developed a screening tool for health workers to assist them in identifying and disclosing legal problems with the assistance of a trusted health worker. This ties into Option 2 regarding the development of a screening tool for community and support workers, which we support but consider should be produced in consultation with CLCs, many of which have already developed highly sophisticated screening tools. 

Option 12: Re-introduce an advice and negotiation grant for limited matters.
Response: Support
IMCL supports the reintroduction of an advice and negotiation grant. As is well recognised, in many instances early intervention can avoid exacerbation of the severity of family law matters, which often then necessitates proceedings which are likely to be both protracted and costly. An advice and negotiation grant would assist to ensure that clients are provided with proactive legal assistance when there still remains a possibility of early resolution, as opposed to having to wait until such time as the situation merits litigation. IMCL recognises that funding for RDM often fulfils this aim, however in many parenting matters neither RDM nor commencing proceedings is in clients’ interests, or in the best interests of the children. 
Family Dispute Resolution 
Option 13: Require parties to exchange a short summary of the issues in dispute prior to an Roundtable Dispute Management Conference.  

Response: Do not support in current form
This can only be of value if the short summary of issues is to be prepared with legal assistance, funded by VLA, and both parties are legally represented. Without such securities, this requirement is likely to lead to a lack of procedural fairness for unrepresented or self-funded parties, and present an additional barrier to resolving the matter at an early stage. This requirement, undertaken without legal assistance, is also likely to entrench the position of parties in respect to potentially irrelevant issues, and cause additional work for FDR/legal practitioners in moving parties away from these positions. 
Option 15: Conduct a thorough examination of the value of VLA trialling a new legal service at one or more Family Relationship Centres including an evaluation of previous pilots of legal assistance to clients of FRCs and review of current new service arrangements. 

Response: Unresolved 
Before considering providing legal services at Family Relationship Centres, the matter of VLA’s approach to providing aid following the provision of a FDR certificate must be resolved. There is currently a question mark over the value of clients attending FDR at a Family Relationship Centre or some such alternative FDR provider in cases in which they may be eligible for aid, given the VLA family law grant guidelines require all eligible parents to first attempt FDR through RDM prior to issuing proceedings. This guideline has the effect of publicly undermining the effectiveness of alternative FDR providers. 
It is suggested that VLA review these guidelines to allow for aid to be provided for litigation upon evidence of an FDR certificate from any alternative provider, or upon completion of alternative legally assisted forms of FDR.
Over and above this point however, as evidence suggests legally assisted mediation significantly improves chances of early resolution of family law issues and discussions with FRCs confirm that it is preferable for all parties to be represented at FDR, we support increased provision of legal assistance at FRCs. 
Option 16: Expand eligibility for Roundtable Dispute Management service to include: 

· matters in which there has been or is a risk of family violence (i.e both victims and perpetrators could be eligible) 

· where a party is not seeing their child.   
Response: Support 

It is our experience that often vulnerable clients fall into the categories listed above. 
Litigation 

Option 19: Priority for litigation funding be given to matters where:

1. The client has a particular vulnerability, such as a mental health issue, cognitive impairment, language barrier, literacy issues, drug and alcohol issues, or an acquired brain injury;

2. The matter involves allegations of family violence and/or child abuse, where the outcome of the matter would significantly impact the relationship between a parent and the child/ren because one parent is likely to have limited or no time with the child/ren or there is likely to be a change of residence; and/or

3. The proposal or conduct of a party substantially prejudices the ability of a child to maintain a meaningful relationship with one or both parents.    
Response: Do not support
The above priority guidelines are more restrictive than the current guidelines, leaving even more people ineligible for aid, who in turn will look to CLCs and duty lawyers for assistance, the failure to receive such assistance placing greater pressure on the court system. 

In particular, 19.2 necessitates that a wide discretionary decision be made by the person assessing the application at the outset of the matter as to the likely outcome. IMCL considers this decision involves excessive subjectivity, and notes the already varied assessment of applications by VLA in reference to the comparatively straight forward guidelines currently in use. 
As a result, it is likely to lead to highly arbitrary decisions as to which cases are eligible for aid for litigation funding, aid which then may well be stripped from the client as the case evolves such that there is not likely to be limited time/change of residence from one parent, leaving the client unrepresented at a critical stage in the matter. 

Option 20: Remove the guidelines restricting funding for representation at final hearing for clients otherwise eligible for litigation funding.  
Response: Support
IMCL strongly supports litigation funding be provided for representation at final hearings and echoes the sentiments expressed by stakeholders in relation to restricted funding for representation at page 33 of the Consultation and Options Paper. Self-representation is a daunting prospect for many, and particularly in circumstances in which the client has had legal support and assistance throughout, leaving such clients vulnerable to pressure to settle or withdraw, and inadequately prepared to run a hearing.   
We note however, the intrinsic link made in the consultation paper between the removal of the guidelines restricting funding for representation at hearing with the restriction of the current guidelines for priority for litigation, as critiqued above. We do not support the removal of the guidelines restricting funding for representation at this high cost. 
Option 21: Establish a reference group that includes private practitioners, community legal centres and VLA staff lawyers to review grant guidelines related to family law dispute resolution and litigation and make recommendations about: 

1. Re-drafting the guidelines so that they are easier to understand and apply.

2. Re-drafting the guidelines to reflect the case management and hearing models of the Family Law Courts.   
3. Developing checklists to assist practitioners in applying for grants of aid and assessment of merits of a matter.

This particular option is not about changing eligibility criteria but rather clarifying existing guidelines.    

Response: Support
IMCL supports the feedback from stakeholders in relation to guidelines generally, as presented on page 33 of the consultation paper. The guidelines are very detailed and complex and have changed frequently over the last few years. They are also difficult to apply to clients without recourse to extensive materials. IMCL accordingly strongly supports the above proposal. 
Option 22: Conduct a court ordered mediation pilot.   
Response: Support

IMCL supports the implementation of more opportunities for court ordered alternative dispute resolution after proceedings have commenced. This option provides the parties with an alternative means of resolving the matter without the need for  a full hearing, costly both to clients financially and emotionally, and resource intensive for VLA and CLCs alike. 

Option 24: Amend the guideline removing eligibility for aid, so that it does exclude funding on the basis of breaches of Victorian family violence safety notices or intervention orders. 
Response: Support
Since the Guideline amendments in April 2013, IMCL has assisted a number of clients otherwise eligible for a grant of legal assistance who have been excluded due to breaching a FVIO or FVSN. These clients are often some of the most complex and vulnerable, and are seeking to maintain a meaningful relationship with their child/ren, both of which place them in the ‘priority client’ category under Guideline 1.
IMCL submits that it is not in the interests of justice, nor the best interests of the child, to exclude one party from legal assistance on this basis. 
In addition, IMCL submits that it is not appropriate for a VLA grant exclusion to form part of any punishment arising from a breach of a FVIO or FVSN. Where an individual has contravened an intervention order, this is a breach of criminal law and the relevant and appropriate punishment is properly determined by the courts. Terminating or refusing a grant for legal assistance he or she would have otherwise been eligible to receive has the effect of penalising the offender two-fold.

The following case study highlights the perverse outcome of the current guideline. 
Case study 2:
X is a 34 year old man who is unemployed and in receipt of a Disability Support Pension. He has a history of substance abuse. 
In 2012, an intervention order was taken out against X by Y, his ex-wife, for herself and their child on the grounds of physical abuse and threats to kill. X consented to the IVO without admissions. X sought, and was granted legal assistance from VLA. X and Y were about to participate in a RDM and negotiate for X to be allowed to spend time with the child.
A few days before the RDM, Y had agreed that X could spend 2 hours with the child in a public park. Y later invited him into the house and X stayed for several hours. What happened at the house is in dispute, but Y called the police and X was charged with a breach of the IVO. The IVO breach was found proven though it was ultimately dismissed. Pursuant to its guidelines, VLA was required to cease to act on X’s behalf and he was denied funding to go to RDM. 
In May 2014 X contacted IMCL for assistance as he was unable to afford a private lawyer. Since IMCL have begun to act for X, X has had 2 hearing dates in 2014. At the first hearing date, IMCL represented X and on the second date, pro bono counsel represented X. At both hearings interim parenting orders were made, the matter was unable to be resolved in late 2014 and has been adjourned for further hearing. The interim orders made in late 2014 allow X to see his son fortnightly under supervision. As well as assistance with X’s court hearings, IMCL have assisted X to engage with other support services including a drug and alcohol service and a Men’s Behaviour Change program. Whilst IMCL have been assisting X, X has commenced producing negative drug screens. IMCL’s services have empowered X to address his ongoing addiction issues. As the matter has been adjourned for some months for final hearing, it means that X’s file is likely to be transferred back to VLA for ongoing casework as the 12 month exclusion period has passed. Whilst IMCL would be pleased to retain the file in order to reduce further interruption to the matter and to the client, IMCL is of the view that is unfair to expect a barrister to act on a pro bono basis for a 2-day final hearing in the Federal Circuit Court and to expect treating practitioners to provide medical reports and supporting materials free of charge, if it is possible for them to receive legal aid funding. Accordingly, IMCL will transfer the file back to VLA which will further increase the amount of duplicated work necessary for this matter to be resolved.
Option 25: Establish a working group including private practitioners, community legal centres and VLA staff lawyers to develop a suite of quality tools to assist practitioners in the preparation of matters for hearing.  
Response: Support
Duty Lawyers 

Option 31: Maintain the current duty lawyer service model, with the addition of Information and Referral Officers at Court to triage matters before the duty lawyer sees the client and/or made referrals for clients after seeing the duty lawyer. 

Response: Support
IMCL strongly supports the continuation of the current duty lawyer service model as it allows those not otherwise eligible for assistance to be provided with limited advice and assistance at a court event, usually at a crucial time in their matter. Information and Referral Officers at Court may be of assistance to increase efficiency, however the main function of the duty lawyer service should be the provision of legal advice to all who require it.  
Self-Represented Litigants 

Option 34: Consider establishing a student clinic model for providing discrete task assistance to self-represented litigants.

Response: Do not support 
IMCL considers such a model poses particular risks both to the organisation and to the clients in terms of negligence. The completion of discrete tasks in family law matters often carries with it the danger of lack of overall case strategy and may go on to prejudice the client’s case. This risk is even more prominent in cases where the tasks will be completed by students – family law tasks commonly involve preparation of substantive documents which involve an in-depth understanding of both the case and the relevant Family Law Act principles. 

Child Support, Financial and Property Matter 
Option 35: Re-introduce litigation grants for property matters when the dispute also involves children and where the only asset is superannuation. 
Response: Support
Option 36: Re-introduce litigation grants for property matters when the dispute also involves children, where the parent is seeking to retain the family home and will receive no payment, and/or where the matter involves a superannuation spilt or a pool of equity less than $50,000 (including superannuation).  
Response: Support
Option 37: Remove the current limited grant funding available for property matters at Roundtable Dispute Management.   
Response: Support
� Kelsey Hegarty et al, ‘Acting on the Warning Signs Project Evaluation’, (Final Report, University of Melbourne, August 2014) 62.
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