30 April 2021
RESPONSE TO:

Consultation and Options Paper
for the Family Law Legal Aid Services Review 

Below is my response to the Consultation and Options Paper for the Family Law Legal Aid Services Review.  I have only responded to those Options in the paper that I have views based on my relevant experience.

Option 3.   Agreed
Option 4.   Agreed.  This should include respondents subject to ex-parte orders (including who lose their rights to time with the children).  These respondents are sometimes unfairly treated by the ex-parte process in the Magistrates’ Court.

Option 8.  Agreed.  This seems to be happening anyway, especially in relation to Independent Children’s Lawyers.

Option 12.  Agreed. This would assist some parties.

Option 13. Currently, in my experience a major problem with RDM is that it often takes 1 – 1½ hours to find out what the parties’ proposals are.  This leaves limited time for negotiations/resolution often with time running out at RDM Conferences for final resolution, or worse, an unsatisfactory resolution cobbled together at the last minute.

I would suggest that 2 separate but brief issue papers be prepared prior to RDM:-

(a) The mediator provides an issues paper based on the extensive telephone feed-back from the clients (this can be different from that obtained by the lawyers).
(b) The lawyers for the parties present brief proposed orders and brief reasons for these orders.
Option 14. Disagreed.  I am not sure how the claimable fees involved justify this proposal.  A better option is to make it clear to lawyers what is expected for RDM preparation.  For example see the response to Option 13 above.

Option 15.  Agreed.

Option 16. Strongly agreed, subject to concerns about unsuitable family violence /child abuse issues.

Option 17.  I am not sure this is a wise option for RDM.  Arguably, duty lawyers are best suited to unrepresented litigants in court.  Perhaps scarce funds could be used for better purposes.

Option 18. Agreed.

Option 19. Agreed that these should be priority guidelines, but not limited to these cases.  In any case it is my understanding that these guidelines currently exist.

Option 20. This current Family Law Guideline is a most unfair arrangement, it bewilders clients and deeply frustrates Family Law Court judicial officers.   The old Family Law Guidelines should be reinstated with the possible caveat that any legal aid applicant for trial hearing should also be required to apply for litigation RDM (if suitable) prior to trial.

Option 21. Strongly agreed.   Victoria Legal Aid should not act unilaterally as it did in 2013.  It should attempt to anticipate funding crisis 12 months in advance and finally it should explain to the legal aid stakeholder the future problems in funding (which will be ongoing and difficult to manage) and then consult with the stakeholder well in advance of any guideline changes.  If stakeholders are aware of problems and have been properly consulted, they are more likely to be supportive of changes

Option 23. Strongly agreed.  This guideline strongly disadvantages vulnerable  litigants who have often done nothing wrong in parenting cases.  Also, lawyers acting for clients who are seeking adjournments are often subjected to judicial criticism for appearing in court without complying with directions regarding the filing of court documents and for seeking an adjournment when interim issues can be determined in court.

If the guideline is to be maintained in some form then at very least, RDM should be required to absolutely prioritize cases where a court hearing date is imminent.

Option 24.  Agreed.  Often, these cases need legal aid funding to resolve.

Option 25.  Agreed.

Option 26. Disagreed.  

Option 27.  Strongly disagreed.  Any such requirement should be initiated by the Courts.
Option 28.   I am not sure there is a strong argument for this in general family legal aid matters.  However, there is an argument that a small number of barristers acting in Independent Children’s Lawyer cases may lack the honest “broker role” required of Independent Children’s Lawyers.  Any proposed Victoria Legal Aid list of barristers would require extensive and appropriate consultation with key stakeholders.

Options 32 to 34. Agreed.  Suggest also Community Legal Services should be urged to find resources to assist self-represented litigants.

Options 35 to 37. Agreed

Option 38.  Agreed, but perhaps should require Independent Children’s Lawyers to provide compelling reasons as to why they should attend court as instructors.

Option 39.  Strongly agreed that the representation at trial should be at the discretion of the Independent Children’s Lawyer. This compulsory trial Independent Children’s Lawyer advocacy guideline is completely inappropriate for Victorian Independent Children’s Lawyers.  It has already caused an exodus of experienced Independent Children’s Lawyer and if implemented will cause a further exodus. It is effectively a ban on briefing barristers which is not a practice adopted elsewhere in Victoria.

It places many Independent Children’s Lawyers in professional stressful situations (particularly those who have limited advocacy experience) of being advocates in defended matters.

It lacks certainty of outcome as the guideline has been in operation for well over 12 months with no progress on advocacy courses. 

On the other hand, I believe the Independent Children’s Lawyer advocacy spotlight should be on interim hearings not final hearing hearings.  Litigants I represent (who have multiple interim hearings) become frustrated  and angry at the often revolving door of barristers who appear at different hearings.  Whilst overwhelmingly these barristers are competent advocates they bring their own different personality, family law ideology and particular view to each case.  This often results in conflicting and confusing outcomes for litigants because of the different advocate used at different hearings.

I suggest the advocacy guideline for Independent Children’s Lawyers for mandatory trail appearance be replaced with the following:

· The Independent Children’s Lawyer be required to attend interim hearings, unless there are good reasons for not doing so (ie: health, other commitments, complexity or demands of one’s practice).
Option 40.  Agreed.

Two General Comments:

1. Victoria Legal Aid should not unilaterally significantly change guidelines as it did in 2013.  Instead, preferably, Victoria Legal Aid should anticipate a potential funding crisis well in advance and advise key stakeholders of this problem, seeking their views and then only implement these new guidelines after consultation.  This would avoid the rancorous response given to the 2013 Victoria Legal Aid Guidelines by key stakeholders.

2. Re K guidelines:  Currently at the request of Victoria Legal Aid, Re K guidelines for the appointment of Independent Children’s Lawyers in Federal Circuit Court matters are limited to 3 out of the potential 19 situations.  These 3 categories could be expanded for Independent Children’s Lawyers appointments in more Re K situations eg: relocation, views of mature aged children.
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