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Aggravated Burglary

Crimes Act 1958, section 77– (25 years max penalty)

There are two types of aggravated burglary:

1. Aggravated burglary while armed (s.77(1)(a))

2. Aggravated burglary where a person was present (s.77(1)(b)).
For both types of aggravated burglary, the first element that the prosecution must prove is that the accused committed a burglary (see offence snapshot – burglary).

NB: Only an aggravated burglary with intent to steal property (the amount or value of which does not exceed $100,000) can be heard as a summary matter if the court considers it appropriate and the accused consents to the jurisdiction of the court.

Aggravated burglary while armed
The prosecution must prove that at the time the accused committed the burglary, the accused had:

· a firearm

· an imitation firearm 

· an offensive weapon
· an explosive, or

· an imitation explosive. 

See s. 77(1A) for definitions.

The accused must have had one of the specified articles with him or her at the time of the burglary (s. 77(1)(a)).

A person will have had the article with him or her if, at the time of the burglary, she or he had the article either on his or her person, or readily available for use (R v Hartwick (1985) 17 A Crim R 281).

This element will only be met if the accused knew that he or she had the article with him or her, or available for use (R v Kolb & Adams 14/12/1979 CCA Vic; R v Cugullere [1961] 1 WLR 858). There is no requirement that the accused actually use the article.
Aggravated burglary where a person was present
Aggravated burglary where a person was present has the following three elements:

3. the accused committed a burglary, and

4. at the time of entering the building (or part of) a person was present in the building or part of the building, and

5. the accused knew that a person was present, or was reckless as to whether or not a person was present.
Knowledge or recklessness

The prosecution must prove that at the time of the burglary the accused either:

· knew that a person was present in the building or part of the building, or

· was reckless as to whether or not a person was present in the building or part of the building (s. 77(1)(b)).
An accused is reckless about whether or not a person is present in a location if she or he believes that a person is probably present (R v Verde [2009] VSCA 16; R v Kalajdic [2005] VSCA 160; R v Campbell [1997] 2 VR 585; R v Nuri [1990] VR 641).

It is not sufficient that the accused knew that it was possible that a person was present in the building or part of the building at the time of the burglary (See R v Verde [2009] VSCA 16; R v Kalajdic [2005] VSCA 160; R v Campbell [1997] 2 VR 585; R v Nuri [1990] VR 641).

Sentencing outcomes – charges (Magistrates’ Court, July 2011 – June 2014)
Source: Sentencing Advisory Council
	Sentence Type
	Percentage (%)

	Imprisonment 
	57.3%

	Partially Suspended Sentence
	6.0%

	Wholly Suspended Sentence
	8.1%

	Youth Justice Centre Order
	5.5%

	Community Correction Order
	15.1%

	Intensive Correction Order
	0.9%

	Community-Based Order
	1.3%

	Fine
	1.6%

	Adjourned Undertaking/Discharge/Dismissal 
	2.6%

	Other
	1.6%


For more information about this offence, go to the Judicial College of Victoria.
Information in this snapshot is taken from Judicial College of Victoria, Victorian Criminal Charge Book 
and Sentencing Advisory Council, SACStat 
Note: this snapshot is produced as an aid to VLA duty lawyers and is not a substitute for thorough, in-depth legal research.
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