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Offence Snapshot - Burglary

Burglary
Crimes Act 1958, Section 76 – (10 years max)
There are three elements the prosecution must prove
The offence has the following three elements:

1. the accused entered a building (or part of a building)
2. the accused did so as a trespasser, and
3. the accused intended to:
a. steal something from the building or part in question, or

b. commit an offence punishable by imprisonment for a term of five years or more involving either:

i. an assault to a person in the building or part in question, or

ii. damage to the building or to property in the location. 
NB: Only a burglary with intent to steal (the amount or value of which does not exceed $100,000) can be heard and determined summarily.

How the elements are defined
Enters a building
Whether or not a structure is a ‘building’ is a question of fact. Issues can arise where the accused entered the external structure of a building (e.g., the porch). In such cases it is for the jury to determine whether the accused entered the building, or simply entered a space outside the building (R v Cahill [1999] 2 VR 387)).
Sometimes a person will be lawfully allowed to enter certain parts of a building, but prohibited from entering other parts. The first element will be met in an accused enters an unauthorised ‘part of a building’ (Crimes Act 1958 s. 76(1)). 
Inhabited vehicles and vessels are treated as buildings for the purposes of this offence (Crimes Act 1958 s. 76(2)).
Enters as a trespasser

The prosecution must prove that:

4. the person entered the building (or part of) without any right or authority to enter (Barker v R (1983) 153 CLR 338), and
5. the person either knew that she or he had no right or authority to enter or she or he believed that it was probable (not merely possible) that she or he had no such right or authority i.e. the accused was reckless as to whether she or he had any right of authority to enter. (Barker v R (1983) 153 CLR 338; R v Verde [2009] VSCA 16; R v Kalajdic [2005] VSCA 160; R v Campbell [1997] 2 VR 585; R v Nuri [1990] VR 641).

The person’s authority to enter a building (or part of a building) may be subject to express or implied limitations regarding the time, place, manner or purpose of entry. In such cases, any entry outside those terms may be a trespass (Barker v R (1983) 153 CLR 338).

Intent to commit an offence (mens rea)
The prosecution must prove that the accused entered the building (or part of the building) with the intention of committing an offence prescribed in s. 76(1)(a) or (b), being:
· the theft of anything in the building or unauthorised part of the building (s. 76(1)(a))
· an offence punishable by imprisonment for a term of five years or more that:
· involves an assault to a person in the building or unauthorised part of the building (s. 76(1)(b)(i)), or
· involves any damage to the building or property in the or unauthorised part of the building (s. 76(1)(b)(ii)).
The prosecution must prove that the accused intended to commit the prescribed offence at the time of entry. This element is not satisfied if that intention was only formed after the accused entered the building (R v Verde [2009] VSCA 16; R v Walkington [1979] 1 WLR 1169).

In relation to burglary with intent to steal, the prosecution must also prove that the accused intended to commit the offence of stealing (1. intention to appropriate property belonging to another; 2. intention to permanently deprive; 3. the appropriation was dishonest). This also applies to assault and damage.
The prosecution only need prove the accused had a general intention to commit the offence (for example, the accused intended to steal anything in the building, rather than knowing exactly what it is they wanted to steal) (R v Walkington [1979] 1 WLR 1169; R v Nilson [1968] VR 238). 
Legal issues to consider for burglary
The doctrine of recent possession
If a person is found with goods from a burglary it is circumstantial evidence that they have been involved in a burglary. The strength of the evidence depends on the lapse of time since the burglary and the distance from the scene of the crime. In most recent possession cases clients with burglary charges have alternative charges of handle stolen goods or proceeds of crime.

Entry and then theft does not necessarily mean a burglary 

Children might enter a school to have a look around and make a later decision to commit a theft. In a similar way, entry might be for other reasons, such as finding somewhere to sleep or to visit a former friend or partner.

The way in which the presentment is framed is important
If it is alleged in the presentment that the accused entered the house as a trespasser, it will be necessary for the prosecution to prove that she or he had the requisite intention when she or he initially entered the house.

If it is alleged in the presentment that the accused entered a particular room in the house as a trespasser, the prosecution does not need to prove that the accused intended to commit the prescribed offence when initially entering the house. Instead, they only need to prove that the accused had that intention when entering the room identified in the presentment (R v Chimirri [2010] VSCA 57).

Sentencing outcomes - charges (Magistrates’ Court, July 2011 to June 2014)
The penalty for burglary can vary widely. A burglary of a private residence is seen as serious as it violates the privacy of the home owner. Something like a burglary of a shed is less serious. Some burglaries of commercial premises can involve the theft of items of high value and can also involve complex planning and a high degree of sophistication.

Source: Sentencing Advisory Council
	Sentence type
	Percentage

	Imprisonment
	46.6%

	Partially Suspended Sentence
	5.4%

	Wholly Suspended Sentence
	11.6%

	Youth Justice Centre Order
	2.7%

	Community Correction Order
	19.7%

	Intensive Correction Order
	0.8%

	Community-Based Order
	2.3%

	Fine
	3.3%

	Adjourned undertaking/Discharge/Dismissal
	4.2%

	Other
	3.3%


For more information about this offence, go to the Judicial College of Victoria. 
Information in this snapshot is taken from Judicial College of Victoria, Victorian Criminal Charge Book and Sentencing Advisory Council, SACStat. 

Note: this snapshot is produced as an aid to VLA duty lawyers and is not a substitute for thorough, in-depth legal research.
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